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The debate on whether antidumping law should be integrated into competition
law is a relatively new but very significant one. Building on prior scholarship,
this paper attempts to contribute to the debate by reexamining the fundamental
justification of antidumping law. An exploration into the economic theories
of dumping and the evolution of antidumping law indicates that the current
antidumping system neither serves the broad goal of preventing ‘unfair trade’ nor
functions as a ‘quasi-safequard’ mechanism. The only rationale for antidumping
law is that it deals with international predatory dumping. Modern competition
rules target the same predatory conduct but they are more meticulous than
antidumping law and are less susceptible to protectionist abuse. In light of this,
the paper advocates the substitution of antidumping law by competition law. To
achieve this, the paper suggests a gradual approach. Substitution could first be
achieved in bilateral and regional trade areas before being implemented at the

level of WTO.
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Neither the GATT nor the WI'O Agreements on the subject set forth any clear
explanation of why the practice of ‘dumping’ is considered ‘unfair’ so as to
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warrant remedial measures. Rather the ‘unfairness’ of the practice appears to
have seemed self-evident to legislators and trade negotiators.'

I. Introduction

With the proliferation of antidumping laws and actions around the world, the
antidumping rules’ increasing potential for protectionist abuse has been criticized in
almost all of the current literature.” Thousands of pages with various proposals have
been written, all of which contain the same purpose of reforming the antidumping
system. Most scholars are of the opinion that the misuse of antidumping is mainly
due to its arbitrary and biased rules and procedures, so continuous efforts must be
made to make them more stringent and transparent, less arbitrary and abusive.’
However, years of efforts at WTO devoted to the Antidumping Agreement (“ADA”)
seem to suggest that there are no substantial improvements; many of the practices
that have been identified as leading to significant protectionist biases remain
untouched.’ Recently, an increasing number of scholars have started to question the
fundamental basis for the existence of the entire antidumping system. They have
pointed out that antidumping rules are established based on several false premises
without justification from the perspective of competition. In fact, those rules are
anti-competitive in many respects. Hence, they argue that further fine-tuning and
refining of antidumping policy is not the answer to prevent its misuse. Rather, the
antidote to the abuses is competition policy. Efforts should be directed at integrating
antidumping with competition. This has become known as the ‘substitution debate.”
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