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With the surge in trade and investment between China and ASEAN nations, 
the need for international dispute resolution involving these parties is bound 
to grow. This research analyses the legal principles, institutional setups, and 
regulatory environments that impact the efficiency of commercial arbitration 
between China and ASEAN. It examines key factors that influence the cross-
border enforcement of arbitral awards under the New York Convention, such 
as differences in arbitrability, procedures, ad hoc arbitration, and digital 
practices. The article highlights that the enforcement and execution of arbitral 
awards in the Asia-Pacific region stem from a lack of coordination among 
national courts, leading to varying enforcement standards and inconsistent 
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I. Introduction

The rapid expansion of trade and investment between China and ASEAN 
has generated growing demand for reliable dispute resolution mechanisms. 
In particular, China–ASEAN commercial arbitration has emerged as a 
pivotal infrastructure for managing the legal risks of rapidly expanding 
trade, investment, and connectivity between China and Southeast Asia. With 
cross‑border commercial transactions rising under broader regional integration 
and initiatives such as the Belt and Road,1 arbitration has become the preferred 
mechanism for resolving disputes because it promises neutrality, flexibility, 
and broad enforceability of awards.2 Despite shared adherence to the New 
York Convention (NYC) and growing institutional cooperation, China–ASEAN 
commercial arbitration operates in a fragmented legal environment marked by 
divergent arbitration laws, institutional structures, and enforcement practices.

Differences in public policy control, arbitrability, and judicial support 
for arbitration can translate into inconsistent recognition and enforcement 
of awards, despite shared adherence to the New York Convention (NYC).3 
These tensions increase transaction costs and enforcement risks, but they also 
encourage regional cooperation and procedural innovation. Table 1 synthesizes 
the principal structural drivers and points of friction identified in the literature, 

1	� Weixia Gu, China’s Belt and Road Development and a New International Commercial Arbitration Initiative in Asia, 
51(1305) Vand. J. Transnat’l L. 1305 (2018).

2	� Ricky Cheong et al., Arbitration in China and ASEAN: Issues and Challenges, 11(9S) Russ. L. J. 487-94 (2023), 
https://doi.org/10.52783/rlj.v11i9s.1677.

3	� Louis Duca & Nancy Welsh, Enforcement of Foreign Arbitration Agreements and Awards: Application of the New 
York Convention in the United States, 62(1) Am. J. Compar. L. 69-95 (2014), https://doi.org/10.5131/AJCL.2013.0018.

outcomes. The analysis suggests that regional forums can help reduce 
fragmentation. Proposing to promote cooperation between institutions, 
develop model arbitration rules, and establish common digital standards. 
This approach would ultimately enhance legal certainty and increase the 
effectiveness of international arbitration in China and ASEAN countries.

Keywords
Ad hoc Arbitration, Arbitration Fragmentation, New York 
Convention, Institutional Coordination, Legal Divergence, Digital 
Arbitration
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providing a framework for the analysis that follows. The analysis investigates 
the institutional development of a framework for using arbitration to resolve 
disputes between China and ASEAN member states.

Table 1: Key Structural Drivers and Frictions in China–ASEAN Arbitration4

Driver / Challenge Brief Description

Trade & investment growth
Rising China–ASEAN commerce and BRI 

projects increase arbitration demand5

Modernization of laws
Adoption/upgrade of arbitration statutes 

and institutions6

Legal fragmentation
Diverse laws and standards hinder uniform 

processes7

Capacity & transparency gaps
Shortage of arbitrators, unclear costs, and 

limited awareness8

Regional cooperation 
initiatives

BRI, linked mechanisms, proposals for 
harmonized standards9

This article focuses specifically on fragmentation within the China–ASEAN 
arbitration framework rather than on arbitration in East Asia more broadly. 
The core research question is: How does legal and institutional fragmentation 
impact the effectiveness of China–ASEAN commercial arbitration, and what 
coordination mechanisms could enhance the predictability of enforcement 
under the New York Convention? The article identifies structural impediments 
by examining their relationship to enforcement risk and proposes a calibrated 
coordination model, grounded in institutional and legal coordination theory, 
that improves compatibility while preserving domestic legal independence, as 

4	� Louis Duca & Nancy Welsh, Enforcement of Foreign Arbitration Agreements and Awards: Application of the New 
York Convention in the United States, 62(1) Am. J. Compar. L. 69-95 (2014), https://doi.org/10.5131/AJCL.2013.0018.

5	 Id.
6	� PRC Ministry of Commerce, Arbitration Law of the People’s Republic of China (2013), https://english.mofcom.gov.

cn/Policies/LawsRegulations/art/2013/art_34defb8ebd15467784aac6ab73c2cc8c.html.
7	� T. Du & C. Zhao, Ad hoc Arbitration in China: Development, Legal Issues, and Future Perspectives, 29(3) RUDN 

J. L. 713-32 (2025), https://doi.org/10.22363/2313-2337-2025-29-3-713–732.
8	� G. Soemartono, et al., Judicial Roles in International Arbitration: Divergent Paths Toward Convergence in Indonesia 

and China, 12(1) Cogent Soc. Sci. (2026), https://www.tandfonline.com/doi/full/10.1080/23311886.2025.2606414.
9	 CIETAC, CIETAC 2024 Work Report and 2025 Work Plan (2024), https://www.cietac.org/en/articles/32307.
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illustrated in Figure 1. 

Figure 1: Fragmentation in the China–ASEAN Commercial Arbitration System

Note: �Fragmentation across legal, institutional, and regulatory dimensions generates 
enforcement uncertainty, procedural inconsistency, and higher transaction costs in cross-
border arbitration.

Source: �Author’s own compilation based on comparative analysis of arbitration institutions, 
enforcement practices, and procedural divergences within the China–ASEAN 
commercial arbitration framework.
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II. �The Fragmentation in China–ASEAN 
Arbitration.

A. �Legal Fragmentation in China–ASEAN Arbitration under 
the New York Convention

1. Divergent Standards for Arbitration Agreement: Article V(1)(a)

The enforcement of arbitration agreements depends on their validity, which is 
affected by differing requirements across China and ASEAN.10 While both regions 
require written arbitration agreements, they differ in their greater flexibility 
regarding the choice of arbitral institution and the methods of evidencing the 
agreement.11

In China, arbitration agreements must be in writing and specify an arbitral 
institution, reflecting a formal, institution-centered approach. By contrast, 
Singapore adopts a more flexible approach, requiring only written evidence 
of consent without strict designation of a specific arbitral institution. In this 
context, there is no strict requirement that parties name a specific institution to be 
involved, allowing parties more autonomy to decide what their arbitration clause 
looks like.12 Malaysia takes a similar stance and will generally enforce either an 
institutional or ad hoc arbitral agreement, where a clear intent to arbitrate on a 
binding basis is demonstrated.13

In contrast, Vietnamese legislation requires that the arbitration agreement 
be in writing and explicitly identify the arbitral institution.14 In Indonesia and 
the Philippines, which are both modeled on UNCITRAL, arbitration agreements 
can be validated on the basis of evidence of the party’s consent, regardless of 
whether the institution is named.15 These differences directly affect Article V(1)

10	� Yongping Xiao & Weidi Long, Enforcement of International Arbitration Agreements in Chinese Courts, 25(4) Arb. 
Int’l 123-45 (2011) 

11	� Sylvia Tee, The 2025 Amendments to China’s Arbitration Law–Progress with Conservatism, Ashurst (Dec. 17, 
2025), https://www.ashurst.com/en/insights/the-2025-amendments-to-chinas-arbitration-law.

12	� Chambers & Partners, International Arbitration 2025–Singapore: Trends and Developments, https://practiceguides.
chambers.com/practice-guides/international-arbitration-2025/singapore/trends-and-developments.

13	� ICLG, International Arbitration Laws and Regulations Report 2025–2026: Malaysia, https://iclg.com/practice-areas/
international-arbitration-laws-and-regulations/malaysia.

14	� Chambers & Partners, International Arbitration 2025–Vietnam, https://practiceguides.chambers.com/practice-
guides/international-arbitration-2025/vietnam.

15	�Chambers & Partners, International Arbitration 2025–Philippines: Trends and Developments, https://practiceguides.
chambers.com/practice-guides/international-arbitration-2025/philippines/trends-and-developments.
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(a), because courts may reach different conclusions on the validity of the same 
arbitration clause, which provides that two national courts can look at the same 
clause and rule differently with respect to whether an agreement was valid.

2. Procedural Autonomy and Applicable Procedural Law (Article V(1)(d))

A further divergence concerns procedural autonomy and the law governing 
the arbitration process. In some ASEAN jurisdictions, this directly impacts the 
application of Article V(1)(d) of the New York Convention. In the region, the 
degree of judicial oversight over arbitration procedures varies significantly 
across countries. Singapore adheres to the principle of minimal judicial 
intervention.16 The Singapore Court of Appeal reaffirmed in DMZ v DNA that 
judicial intervention is limited by Article V of the Model Law, and that courts are 
not permitted to review the procedural decisions of arbitral institutions unless 
there is express legal authority to do so.17  Singapore has a general rule of minimal 
curial intervention and finality, while many other jurisdictions have grounds for 
procedural review.18

Under Chinese law, arbitral awards are final and binding; however, 
procedural laws governing arbitration, including those related to evidence and 
tribunal composition, are established by statute.19 The PRC Arbitration Law (中中
华人民共和国仲裁法华人民共和国仲裁法) governs the appointment and composition of arbitrators under 
Articles 31 and 32; establishes rules for withdrawal and replacement of arbitrators 
under Articles 34 and 37; and provides grounds for courts to set aside arbitral 
awards under Article 58 (where tribunal composition or arbitral procedure does 
not conform with party agreement/statutory requirements). Such procedural 
defects may constitute grounds for denial of enforcement under Article V(1)(d) 
of the NY Convention.20 The tribunal did not conform to the parties’ agreement 
or to the law of the seat. When procedural rules differ, what is considered an 

16	� Desri Novian, The Application of Party Autonomy Principle in Arbitration, 11(1) Jurisprudentie: Dept. L., 
Fac. Sharia & L. [Jurisprudentie: Jurusan Ilmu Hukum Fakultas Syariah dan Hukum] 17-8 (2024), https://doi.
org/10.24252/jurisprudentie.v11i1.53835. 

17	 DMZ v DNA, SGCA 52 (Ct. App. Sing. Nov. 14, 2025), https://www.elitigation.sg/gd/s/2025_SGCA_52.
18	� Aaron Ran & Joel Ko, Limits of Court Involvement in Decisions of Arbitral Institutions: The Singapore High Court 

in DMZ v DNA [2025] SGHC 31, Kluwer Arbitration Blog (May 8, 2025), https://legalblogs.wolterskluwer.com/
arbitration-blog/limits-of-court-involvement-in-decisions-of-arbitral-institutions-the-singapore-high-court-in-dmz-
v-dna-2025-sghc-31.

19	� PRC Ministry of Commerce, Arbitration Law of the People’s Republic of China (2013), https://english.mofcom.gov.
cn/Policies/LawsRegulations/art/2013/art_34defb8ebd15467784aac6ab73c2cc8c.html.

20	� Arbitration Law of the People’s Republic of China (adopted 31 August 1994, effective 1 September 1995), arts. 31-
32, 34-37 & 58, https://www.cietac.org/en/articles/25219.
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appropriate process in one jurisdiction may be subject to much greater scrutiny 
in another.21 By contrast, other jurisdictions prefer a much more interventionist 
judicial role in international arbitration. Indonesian courts are willing to interfere 
with arbitration and scrutinize the arbitration process’s compliance with the law, 
even when it deviates from the arbitration agreement.22

Certain agreed procedures may be valid in one jurisdiction but invalid in 
another. In this case, a party may seek to enforce the arbitral award in the court 
of a country where the proceedings are viewed as non-compliant with the law of 
the seat or the parties’ agreement. This allows the opposing party to challenge 
the award under Article V(1)(d) of the New York Convention, on the grounds 
that the arbitration did not adhere to the procedural law of the seat or the parties’ 
agreed-upon procedures.

3. Divergent Due Process Standards (Article V(1)(b))

The differences in due process standards that can impede a party’s right to present 
its case may affect Article V(1)(b).23 In some ASEAN jurisdictions, tribunals can 
order document production, compel witness attendance, and collect evidence; 
by comparison, Indonesian local courts have limited authority to compel witness 
attendance and to assist in the production of evidence.24  Singaporean evidence-
gathering practices may vary significantly from Indonesian methods or Chinese 
methods. However, these are not fundamental, but procedural differences. Even 
differences in handling evidence or hearings do not inherently create the type 
of due process issues that warrant the refusal of enforcement of a Singaporean 
or Indonesian arbitration award based on Article V(1)(b) of the New York 
Convention.

21	� Morrison & Foerster, China’s 2025 Arbitration Law Comes into Effect: Practical Implications for International 
Companies (Mar. 2, 2025), https://www.mofo.com/resources/insights/260302-china-s-2025-arbitration-law-
structural-reform.

22	� Gatot Soemartono et al., Judicial Roles in International Arbitration: Divergent Paths toward Convergence in 
Indonesia and China, 12(1) Cogent Soc. Sci. 2606414 (2026), https://www.tandfonline.com/doi/full/10.1080/23311
886.2025.2606414.

23	� Intel Capital (Cayman) Corp. v. Yi, Case No. 15-mc-50406 (E.D. Mich. Nov 13, 2015), https://www.
newyorkconvention.org/resources/latest-insights/no-violation-of-due-process-under-article-v-1-b----intel-capital-
cayman-corporation-intel-capital-corporation-deutsche-telekom-ag-v-shan-yi-united-states-district-court-eastern-
district-of-michigan-southern-division-13-november-2015.

24	� Ismail Rumadan et al., The Urgency of Electronics Documents and Information Regulatory as Authorized Evidence 
in Indonesia’s Courts, 25(2) J. Legal Ethical Regul. Issues 2-5 (2022), https://www.abacademies.org/articles/the-
urgency-of-electronics-documents-and-information-regulatory-as-authorized-evidence-in-indonesias-courts-14143.
html.
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B. Institutional Fragmentation in China–ASEAN Arbitration
China–ASEAN commercial arbitration is characterized by an institutional 
architecture that remains insufficiently coordinated across the region. As a 
result, arbitration institutions across China and ASEAN operate under different 
governance models, procedural rules, and administrative practices, contributing 
to fragmentation in the regional dispute-resolution landscape.25

1. Diversity of Arbitration Institutions in China and the ASEAN

China–ASEAN commercial arbitration is supported by a network of national 
arbitration institutions, including CIETAC in China and leading ASEAN centers 
such as SIAC, AIAC, and VIAC. While these institutions play an important 
role in facilitating cross-border dispute resolution, they operate under different 
governance structures, procedural rules, and strategic priorities. Institutional 
cooperation takes forms such as case referrals or shared arbitrator rosters, but these 
initiatives remain largely bilateral and fragmented rather than embedded within 
a comprehensive regional framework.26 Consequently, institutional practices 
converge only partially; commercial parties may therefore encounter different 
procedural expectations, case management approaches, and administrative 
standards depending on the chosen arbitration forum.

2. Lack of Regional Coordination among Arbitration Institutions 

Despite the increasing number of arbitration institutions in China and the ASEAN 
jurisdictions, coordination among them remains limited.27 Various initiatives, 
including ASEAN arbitration hubs, Belt and Road arbitration centers, and other 
institutional cooperation programs, seek to promote regional dispute resolution, 
but often operate in parallel rather than within a unified governance framework.28 
The institutional landscape also lacks a clear hierarchical structure. Arbitration 
centers generally operate independently, but there is no designated mechanism 
for allocating complex cross-border disputes or coordinating procedural 
practices among institutions. The recent actions of the Moscow Arbitrazh Court 

25	 Cheong et al., supra note 2, at 487-8 & 494.
26	� Daniyal Shoukat, Resolving Disputes across Borders: The Concept, Evolution, and Framework of International 

Arbitration, 1(2) Lead Sci. J. Innovation & Soc. Sci. 18-22. (2025).
27	� Chambers and Partners, International Arbitration 2025–China (Aug. 21, 2025), https://practiceguides.chambers.

com/practice-guides/international-arbitration-2025/china/trends-and-developments.
28	� PRC Ministry of Justice, Cooperation mechanism of Belt and Road arbitration institutions gains more international 

recognition (Nov. 15, 2023), http://en.moj.gov.cn/2023-11/15/c_939212.htm.
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show that domestic courts can directly interfere with the arbitral autonomy 
of PCA proceedings by stopping or sanctioning the parties involved, thereby 
undermining the kompetenz-kompetenz principle and increasing enforcement 
uncertainty.29 The absence of a unified regional coordination mechanism results 
in a decentralized institutional structure, which in turn limits the development 
of shared standards and constrains systematic exchange of best practices across 
jurisdictions.

C. Regulatory Fragmentation in China–ASEAN Arbitration
To clarify, Arbitration administered by an organization or institution is known 
as institutional arbitration, while ad hoc arbitration refers to arbitration in which 
the tribunal itself is responsible for controlling all procedural matters, except for 
rules agreed to by the parties.30

1. Divergent Recognition of Ad Hoc Arbitration

Regulatory fragmentation within the China–ASEAN arbitration framework 
arises primarily from divergent approaches to ad hoc arbitration and the 
regulation of digital arbitral procedures.31 The PRC Arbitration Law provides that 
arbitration agreements are valid only when they designate an arbitral institution, 
and any agreement for ad hoc arbitration in China (particularly China-based 
domestic arbitrations) is invalid.32 In contrast, various jurisdictions influenced 
by the UNCITRAL Model Law allow both institutional arbitration and ad hoc 
arbitration; accordingly, they offer parties wide discretion in choosing arbitration 
mechanisms and procedures.33

As a consequence, there is an asymmetry in the procedural options available 
for disputes: a party located in an ASEAN member state may choose between 
institutional or ad hoc arbitration, whereas a party in the PRC is generally 
limited to domestic institutional arbitration. Therefore, a party seeking to seat an 

29	� Diksha Singh, Domestic Judicial Intervention in International Arbitration: Russia’s Challenge to Party Autonomy 
and Arbitral Authority, Harv. Int’l L. J. 1-4 (Feb. 3, 2026), https://journals.law.harvard.edu/ilj/2026/02/domestic-
judicial-intervention-in-international-arbitration-russias-challenge-to-party-autonomy-and-arbitral-authority.

30	 Id.
31	� Victor Fung et al., China Adopts Major Amendments to Arbitration Law, Effective 1 March 2026, Reed Smith 

(Nov. 21, 2025), https://www.reedsmith.com/en/perspectives/2025/11/china-adopts-major-amendments-to-
arbitration-law.

32	� Guan Feng et al., Ad hoc Arbitration in China: Progress and Uncertainty, Kluwer Arbitration Blog (Mar. 5, 2025), 
https://legalblogs.wolterskluwer.com/arbitration-blog/ad-hoc-arbitration-in-china-progress-and-uncertainty.

33	 Ad Hoc Arbitration, International Arbitration, https://www.international-arbitration-attorney.com/ad-hoc-arbitration.
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arbitration in the PRC has little choice but to proceed under the auspices of a PRC 
institution.34 This Asymmetry may create procedural imbalance and uncertainty 
in enforcement, especially when parties are negotiating an ad hoc or institutional 
model, both of which have different levels of legal standing, creating an increasing 
number of transaction costs and making it difficult to choose which forum to use 
and reducing the predictability of the enforcement process pursuant to Article V 
of the New York Convention.35 Yet it does not preclude such cooperation.

China’s accession to the New York Convention obliges its courts to recognize 
and enforce foreign arbitral awards, including ad hoc awards, provided the 
Convention standards are satisfied. Article I (2) of the New York Convention 
expressly encompasses awards rendered by arbitrators appointed for a specific 
case. Therefore, foreign ad hoc awards must be treated on equal footing with 
institutional awards unless a refusal ground under Article V applies. Chinese 
courts have generally developed conflict-of-laws techniques and choice-of-
law approaches to validate many foreign ad hoc arbitration agreements and 
awards.36 In practice, this has resulted in a relatively enforcement-friendly 
approach toward foreign ad hoc awards. The structural consequence is a dual-
track system: while foreign-seated ad hoc awards are broadly enforceable in 
China under its convention obligations, China-seated ad hoc arbitration remains 
largely unavailable or heavily restricted under domestic law.37 This duality does 
not breach treaty commitments, but it creates enforcement asymmetry within the 
China–ASEAN arbitral framework. China must accept foreign ad hoc awards, 
yet its own legal infrastructure does not equally facilitate such proceedings 
domestically.

2. Divergent Digital Arbitration Standards

The divergences identified above illustrate the fragmented regulatory landscape 
governing China–ASEAN arbitration. Understanding why these divergences 
persist requires examining the structural factors shaping arbitration law and 

34	� Arbitration Law of the People’s Republic of China (adopted 31 August 1994, effective 1 September 1995), art. 3, 
https://english.court.gov.cn/2015-09/11/c_761548_2.htm.

35	� Organization for the Study of Treaty Law, Challenges in Enforcing Foreign Arbitral Awards: Navigating National 
Laws under the New York Convention 1958, https://treatylaw.org/challenges-in-enforcing-foreign-arbitral-awards-
navigating-national-laws-under-the-new-york-convention-1958.

36	 Tietie Zhang, Ad Hoc Arbitration in China 145-51 (2018).
37	� Hyun Ha & Dong Kim, A Study on China’s Ad Hoc Arbitration System [중국의 임시중재제도에 관한 연구], 22(2) J. 

Korean Res. Ass’n Int’l Com. [무역통상학회지]45-8 (2022), https://doi.org/10.29331/jkraic.2022.4.22.2.39.
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institutional coordination across jurisdictions.38 As digital transformation 
accelerates in international commercial dispute resolution, procedural and 
technological preparedness varies significantly between China and ASEAN 
jurisdictions.39 These disparities increase transaction costs and enforcement 
risks, while simultaneously encouraging regional cooperation and procedural 
innovation. While many arbitration institutions in the region have established 
online filing systems and offer virtual hearings and electronic case management, 
significant inconsistencies remain in the degree of legal recognition (or lack 
thereof), technical standardization, and judicial acceptance of digital procedures.40

3. Institutional Misalignment Rather than Treaty Failure

The persistence of fragmentation in China–ASEAN arbitration cannot be 
interpreted as a failure of the New York Convention framework. The Convention 
functions as a baseline instrument for cross-border enforceability and remains 
indispensable.41 The problem lies in the misaligned institutional infrastructures 
and divergent jurisdictional governance structures. Domestic arbitration laws 
reflect unique legislative histories and distinct policy priorities. There is notable 
variation in the recognition of ad hoc arbitral proceedings, the extent of judicial 
review of arbitral procedures, and the absence of coordinated regional standards 
for digital arbitration.

These divergences operate within the discretionary space permitted under 
Article V of the New York Convention, which allows domestic courts to interpret 
and apply the grounds for refusal in accordance with domestic standards. In this 
sense, fragmentation is not the product of non-compliance, but of institutional 
divergence operating within the Convention’s flexibility. Thus, even when courts 
act in good faith and formally comply with the Convention, domestic doctrinal 
variation may produce different enforcement outcomes in similar factual 
circumstances.

According to this article, “institutional misalignment” is defined as the 
divergence between formally shared treaty obligations and their inconsistent 
domestic application by courts, arbitral institutions, and regulatory systems. 

38	� Kinjal Kataria & Grishma Brahmbhatt, International Commercial Arbitration: Harmonisation and Divergence in 
Global Enforcement Mechanisms, 5(4) Indian J. Legal Rev. 524-8 (2025).

39	 Id. at 530-1.
40	� CIETAC, CIETAC’s Digital Transformation Unveiled: Upgraded Website Builds an Intelligent Arbitration 

Ecosystem, https://www.cietac.org/en/articles/33739.
41	� UNCITRAL Model Law on International Commercial Arbitration (1985, amended 2006), art. 17A, https://uncitral.

un.org/en/texts/arbitration/modellaw/commercial_arbitration.
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Although China and the ASEAN member states are signatories to the New York 
Convention, the disparate standards of arbitrability, procedural review, and 
public policy interpretation result in uneven enforcement outcomes.

III. Structural Drivers of Fragmentation

A. Diversity of Legal Traditions
China–ASEAN commercial arbitration operates across jurisdictions with 
diverse legal traditions. China follows a civil law–based regulatory framework 
in which arbitration is governed primarily by statutory provisions and judicial 
interpretations.42 The ASEAN nations have diverse legal systems from their 
colonial pasts and local developments.43 Various levels of judicial intervention 
significantly shape regional arbitration practices. While the Singaporean judiciary 
grants arbitrators considerable autonomy and control, the courts in Vietnam 
and Indonesia exert greater statutory authority over the arbitration process. As 
arbitration activity shifts from China to the broader ASEAN region, jurisdictional 
legal differences will become increasingly apparent in arbitration awards. Courts 
must frequently intervene to resolve threshold issues, such as determining 
whether a dispute is arbitrable, verifying the validity of the proceedings, and 
confirming the required number of arbitrators. Divergent legal traditions shape 
how national courts interpret arbitrability, due process, and public policy under 
Article V of the New York Convention, contributing to inconsistent enforcement 
outcomes across jurisdictions.44

B. Legislative Asymmetry in Arbitration Reform
Under Article III of the 1958 New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, foreign arbitral awards may be 
recognized and enforced in Singapore under Section 29(1) of the Singapore 
International Arbitration Act, and therefore, the enforcement of an international 

42	� Haifeng Li et al., Arbitration in China, Arb. J. (Nov. 15, 2019), https://journal.arbitration.ru/ru/analytics/arbitration-
in-china1.

43	 Yuka Kaneko, Civil Law Reforms in Post-Colonial Asia: Beyond Western Capitalism 1-4 (2019).
44	� Igor Nikiforov, Interpretation of Article V of the New York Convention by Russian Courts: Due Process, Arbitrability, 

and Public Policy Grounds for Non-Enforcement, 25(6) J. Int’l Arb. 787-808 (2008). 
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arbitral award in Singapore is fairly simple.45 An award can be recognized and 
enforced upon application to the Singapore High Court; enforcement will be 
denied only for one of the very limited reasons provided in Article V of the New 
York Convention.46

Such enforcement proceedings in Singapore may yield different outcomes 
when the arbitration agreement fails to satisfy the formal requirements prescribed 
by the seat country’s arbitration legislation. In Indonesia, China, and Vietnam, 
for example, arbitration laws prescribe varying and divergent requirements on 
the formal validity of an arbitration agreement.47 Divergent legislative reforms 
create enforcement risks because courts apply different formal requirements 
when assessing the validity of arbitration agreements and procedural compliance 
under Article V of the New York Convention.48  While Singapore, Malaysia, and 
the Philippines have enacted arbitration laws inspired by the UNCITRAL Model 
Law, several ASEAN countries retain distinct legal frameworks that may vary 
significantly in structure and the degree of judicial intervention.49 Conversely, 
China’s arbitration law is centered on institutional arbitration; consequently, 
an agreement to arbitrate must typically designate a specific arbitral institution, 
as pure ad hoc arbitration is not permitted.50 These ongoing legislative reforms 
continue to create divergences in how arbitral awards are recognized and 
enforced across the region.51

Divergent arbitration systems across China and ASEAN continue to impede 
the development of a unified regional framework. The core challenge lies in 
the disparate nature of domestic legislative reforms across these jurisdictions, 
particularly in the pace of implementation and the strategic priorities assigned 
to various legal updates. Consequently, these discrepancies create asymmetrical 
predictability for the enforcement of China–ASEAN dispute resolutions.52

45	 International Arbitration Act 1994, § 19B, https://sso.agc.gov.sg/act/iaa1994.
46	� Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 10 June 1958, entered into 

force 7 June 1959) 330 U.N.T.S. 3, arts. III & V [hereinafter New York Convention].
47	� Global Legal Insights, International Arbitration Laws and Regulations 2026–Indonesia (Mar. 26, 2026), https://

www.globallegalinsights.com/practice-areas/international-arbitration-laws-and-regulations/indonesia. 
48	 Duca & Welsh, supra note 3.
49	 Mohan Pillay, The Singapore Arbitration Regime and the UNCITRAL Model Law, 20(4) Arb. Int’l 355 (2004). 
50	� Tao Du & Chenting Zhao, Ad hoc arbitration in China: Development, legal issues, and future perspectives, 29(3) 

RUDN J. L. 713 (2025), https://doi.org/10.22363/2313-2337-2025-29-3-713-732.
51	� Stefano Porcelli, China Arbitration Law Reform: An Overview, Harv. Int’l Arb. L. Student Ass’n (Feb. 10, 2026), 

https://orgs.law.harvard.edu/hialsa/2026/02/10/china-arbitration-law-reform-an-overview.
52	� Hong-Kong Nguyen, Mapping a decade of disputant and non-disputant behaviors in the South China Sea dispute, 

165 Marine Pol’y 106189 (2024), https://doi.org/10.1016/j.marpol.2024.106189.
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1. Problem addressed in the Article V: Enforcement asymmetry

For the purposes of this article, “enforcement asymmetry” refers to situations 
in which functionally similar arbitral awards receive different recognition or 
enforcement outcomes because national courts interpret Article V of the New 
York Convention differently.53 This understanding aligns with Albert Jan van 
den Berg’s view that, while the Convention limits grounds for refusing to enforce 
an arbitral award, the interpretation of those grounds remains with the courts 
of each Contracting State. It also aligns with Bernard Hanotiau’s comment that 
public policy and arbitrability are concepts connected to domestic legal systems.54

While Article V establishes a common basis for refusing recognition and 
enforcement, there is significant discretion within national jurisdictions in 
interpreting or applying its terms, such as public policy, arbitrability, procedural 
fairness, and excess of mandate. As explained by Albert Jan van den Berg, the 
Convention does not remove judicial discretion; it only limits the grounds 
for refusal while leaving the interpretation of those grounds to domestic 
jurisdiction.55 Similarly, the ICCA Guide to the Interpretation of the 1958 New 
York Convention56 supports the claim that the judicial discretion found in Article 
V of the Convention may be applied narrowly, but continues to have practical 
variations based on the manner in which the courts will consider enforcement by 
applying the grounds for refusal under their particular rules of procedure.

The practical effect of creating enforcement asymmetry is that states do not 
reject the Convention outright but rather implement it differently. Therefore, 
parties involved in arbitration in China–ASEAN will often encounter uncertainty 
at the stage of recognition and enforcement of an arbitral award, especially 
compared with the stage of conducting the arbitration.57 Another structural 
cause of fragmentation lies in the broader institutional coordination challenges 
within the regional governance framework of China–ASEAN cooperation.58 

53	 New York Convention art. V.
54	� Bernard Hanotiau, Arbitrability, Due Process, and Public Policy under Article V of the New York Convention: 

Belgian and French Perspectives, 25(6) J. Int’l Arb. 735 (2008) 
55	�A lbert Berg, The New York Arbitration Convention of 1958: Towards A Uniform Judicial Interpretation 265-7 

(1981).
56	�I CCA, ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges 1-3 

(2024), https://icac.org.ua/wp-content/uploads/ICCAs-Guide-to-the-Interpretation-of-the-1958-New-York-
Convention-A-Handbook-for-Judges-2.pdf. 

57	� UNCITRAL, UNCITRAL Working Group II (Feb. 7, 2025), https://mpo.gov.cz/en/foreign-trade/international-
organizations-and-trade/uncitral/uncitral-working-group-ii--288397.

58	� Kei Koga, Institutional Strategies of ASEAN/ASEAN-Led Institutions, in Managing Great Power Politics: ASEAN, 
Institutional Strategy, and the South China Sea 161 (Kei Koga ed., 2022).
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Major institutions such as CIETAC, SIAC, AIAC, VIAC, and others emerge and 
develop independently, each with distinct governance structures, ranging from 
procedural rules to institutional priorities.59 Despite existing bilateral agreements 
and dialogue initiatives, a lack of comprehensive institutional coordination often 
leads China and ASEAN institutions to operate in isolation.60 As a consequence, 
their patchwork nature prevents them from functioning as a truly integrated 
regional system.61

These recently established initiatives aim to boost institutional connectivity; 
however, coordination among institutions remains highly decentralized and 
fragmented. This fragmentation stems from the absence of a structured regional 
governance framework to coordinate arbitration institutions across China and 
ASEAN jurisdictions. Some of these include: ASEAN hearing initiatives by 
CIETAC, Cooperation centers, local arbitration schemes from pilot free trade 
zones, and Bilateral agreements between individual institutions.62

The limited means of communication or contact between the different 
institutions, on an ongoing basis, tend to be primarily bilateral rather than 
systemic or institutionalized. As such, the lack of formal dialogue among 
arbitration institutions creates inconsistencies in the interpretation of enforcement 
and digital data standards, thereby undermining the uniformity of enforcement 
practices across the region.63

C. Digital Modernization Gap
The rapid expansion of digital arbitration has introduced unprecedented risks 
for parties engaged in these dispute resolution processes. A significant risk 
for arbitration participants lies in the potential challenge to an arbitral award 
under Article V(1)(b) of the New York Convention, where a party is unable to 
present its case, or under Article V(1)(d), where the arbitral procedure is not in 
accordance with the parties’ agreement or the law of the seat.64 These provisions 

59	 Jianlong Yu & Lijun Cao, A Guide to the CIETAC Arbitration Rules and Practice 17-9 & 291-4 (2021).
60	� Anja Jetschke, Institutionalizing ASEAN: Celebrating Europe through Network Governance, 22(3) Cambridge Rev. 

Int’l Aff. 407-26 (2009), https://doi.org/10.1080/09557570903107688.
61	� Anja Jetschke & Philomena Murray, Towards Institutionalised Regionalism: The Role of Institutions and Prospects 

for Institutionalisation in ASEAN, 3 SpringerPlus 556 (2014), https://doi.org/10.1186/2193-1801-3-556.
62	 CIETAC, CIETAC 2024 Work Report and 2025 Work Plan, https://www.cietac.org/en/articles/32307.
63	� Begaim Kaibyldaeva, Arbitration 4.0: E-Awards, Digital Due Process and the Road to Cross-Border Enforcement 

in 2025, SCC Times (Nov. 29, 2025), https://www.scconline.com/blog/post/2025/11/29/arbitration-4-0-e-awards-
digital-due-process-and-the-road-to-cross-border-enforcement-in-2025.

64	 New York Convention art. V(1)(b) & (d).



76  Sima Nzang & Yingying Wang

are particularly relevant in digital arbitration, where defects in electronic service, 
remote hearings, or digital evidence management may raise due process concerns 
during enforcement proceedings.65

While some centers have integrated advanced case management platforms 
and virtual hearing tools, adoption remains uneven, ranging from minimalist 
to highly proactive. Leading arbitration centers in Singapore and China have 
developed sophisticated digital capabilities, but other institutions across 
ASEAN, Cambodia, and Laos still possess nascent technological infrastructures.66 
Deficiencies in the management of electronic evidence, online hearings, and 
digital document services may not only compromise procedural fairness but also 
pose significant hurdles to the enforcement of awards under Article V in China–
ASEAN disputes. These conditions pose practical challenges to advancing digital 
capacity across the region. Although China has made rapid progress in digitized 
arbitration, a lack of cross-border interoperability still remains. Key areas of 
divergence include eService, authentication standards for digital evidence, and 
procedural protocols governing online hearings and digital documentation.67

Digital disparities directly affect procedural fairness and enforcement because 
defects in notice, electronic service, or remote hearings may trigger objections 
under Articles V(1)(b) and V(1)(d) of the New York Convention.68 Article V(1)(b) 
allows an enforcement refusal when either a party did not receive proper notice 
of arbitration, or a party was not able to properly present a case. Article V(1)
(d) provides grounds for refusing the recognition and enforcement of an award 
if the arbitral procedure was not in accordance with the parties’ agreement or, 
failing such agreement, the law of the seat where the arbitration took place. When 
questions arise regarding adequate notice or the propriety of arbitral procedures, 
particularly due to disparate e-service or evidence requirements, parties are 
likely to raise such objections during the enforcement stage. As such, there is 
an opportunity for the legitimacy of the award to be compromised, pursuant to 
Article V(1)(b).69  As a result, differences in digital modernization capacity led to 
procedural vulnerabilities and enforcement risks in China–ASEAN arbitration 

65	G ary Born, International Commercial Arbitration 3721-28 (2021). See also ICCA, supra note 56.
66	� Beni Suranto et al., State of Digitalization in the Southeast Asia Region: A Bibliometric Analysis, 60(1) Quality & 

Quantity 1053-80 (2026), https://doi.org/10.1007/s11135-025-02296-3.
67	� Mei Yang, Study on the Application of Online Arbitration Mechanism in China-ASEAN Free Trade Area, 4(4) Sci. 

L. J. 66-9 (2025), https://doi.org/10.23977/law.2025.040412.
68	 UNCITRAL, Technical Notes on Online Dispute Resolution, https://uncitral.un.org/en/texts/onlinedispute.
69	 New York Convention art. V.
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cooperation.70

Fragmentation in China–ASEAN arbitration results primarily from 
coordination deficiencies rather than differences of opinion about arbitration 
itself. All jurisdictions participating in China–ASEAN arbitration have accepted 
that arbitration is an appropriate method for resolving disputes; however, the 
real issue lies in the differing degrees to which jurisdictions have implemented 
common principles in recognizing and enforcing arbitral awards.

IV. �Effects of Fragmentation in China–ASEAN 
Arbitration 

A. Policy Effects of China–ASEAN Arbitration
Different legal doctrines increase objections to the New York Convention and 
make arbitration less efficient.71  As the risks of enforcement increase, parties are 
more careful about creating arbitration clauses, determining where to arbitrate, 
and selecting arbitrators with enforceability in mind.72 These considerations 
impact how investors assess the degree of legal certainty in cross-border projects.73

The direct impact on commercial parties is to make strategic choices in 
selecting their respective arbitral seat. Investors are more likely to choose a 
seat that provides consistent judicial support, such as Singapore, rather than 
jurisdictions with broader judicial review or uncertain processes or standards 
for enforcing contracts. Forum shopping can also result from fragmentation; 
parties may select jurisdictions likely to enforce an award based on how courts in 
those jurisdictions interpret it (the narrower or more pro-enforcement the second 
jurisdiction is, the better its chance of enforcing an award).74 Therefore, both the 
costs and complexity of negotiating an award have increased because of the 

70	� PRC Supreme People’s Court, Zhang Jun calls for digital empowerment for adjudication management (Nov. 25, 
2024), https://english.court.gov.cn/2024-11/25/c_1047870.htm.

71	� Anton Maurer, Interpretation of Article V(2)(b), in The Public Policy Exception under the New York Convention: 
History, Interpretation and Application 61-8 (Anton Maurer ed., 2022).

72	� Marco Schilleci & Csaba Rusznak, Enforcement under Article V(2)(a) of the New York Convention: Impacts of 
Sanctions Concerning Russia on Arbitrability, Transnational Dispute Management (Jan. 30, 2024), https://www.
transnational-dispute-management.com/article.asp?key=3060.

73	� Benny Hutahayan et al., Investment Decision, Legal Certainty and Its Determinant Factors: Evidence from the 
Indonesia Stock Exchange, 11(1) J. Int’l Trade L. & Pol’y 8-10 (2024). 

74	� Domenico Pietro, Forum Shopping and Enforcement of Foreign Arbitral Awards: Notes on Public Policy, in Forum 
Shopping in the International Commercial Arbitration Context 297 & 305 (Franco Ferrari ed., 2013). 
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need to shift the focus of arbitration strategy from resolving issues efficiently to 
managing risk.75 Arbitration clauses are often lengthy and complicated because 
both sides seek to avoid challenges to enforcement by specifying the institution’s 
rules, the governing law, the language to use, the composition of the tribunal, 
emergency relief, and the process for obtaining evidence.76 This transforms 
arbitration from a flexible dispute-resolution mechanism into a contractual risk-
management exercise.

Consequently, jurisdictional discrepancies between China and ASEAN 
member states affect the enforcement of arbitral awards in the following areas: 
validity of arbitration agreements; arbitrability of the subject matter of disputes; 
composition of the arbitral tribunal and applicable procedures; and the guarantee 
of due process during arbitration.77 Courts apply these doctrinal distinctions 
when determining whether to recognize and enforce arbitral awards. Thus, 
diverse legal traditions become problematic not at the normative level, but at 
the enforcement interface between jurisdictions. A Singaporean arbitral award 
rendered under the UNCITRAL Model Law, for example, may face enforcement 
delays or uncertainty in Vietnam, where courts might re- examine the validity of 
the arbitration agreement or impose procedural requirements not found in the 
seat of arbitration.78

B. Consequences for Enforcement Predictability
The fragmentation becomes most visible at the enforcement stage. Although 
China and the ASEAN jurisdictions are parties to the New York Convention, 
enforcement outcomes do not always converge. Divergent judicial interpretations 
of the Convention’s refusal grounds mean that identical awards may receive 
inconsistent treatment depending on the forum. A notable example may be 
the enforcement of the public policy exception found in Article V(2)(b). In PT 
First Media TBK v Astro Nusantara International BV, for example, the English 
High Court refused to enforce the arbitral award on public policy grounds, 
notwithstanding the rarity with which English courts invoke such a basis for 

75	� Taylor John et al., Bargaining in the Shadow of Awards, 35(3) Eur. J. Int’l L. 603 (2024), https://doi.org/10.1093/
ejil/chae053.

76	� The Neutrals, Rules for International Mediation and Arbitration, https://theneutrals.org/home/rules-procedures/
rules-for-international-mediation-and-arbitration.

77	 Cheong et al., supra note 2.
78	� Nguyet Le, Recognition and Enforcement of Foreign Arbitral Awards in Vietnam, Arbitration Brief (Feb. 10, 2026), 

https://thearbitrationbrief.com/2026/02/10/recognition-and-enforcement-of-foreign-arbitral-awards-in-vietnam.
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refusal.79  Similarly, due process issues associated with Articles V(1)(b) and V(1)
(d) may be interpreted in different ways. Such variations stem from divergent 
procedures, evidentiary rules, and the specific mandates required to ensure 
natural justice during the arbitral proceedings.

At a broader level, fragmentation undermines the credibility of arbitration as a 
reliable mechanism for cross-border dispute resolution. Where enforcement hinges 
on jurisdiction and on specific interpretation rather than a predictable baseline, 
arbitration loses part of its comparative advantage. Institutional misalignment 
and uneven digital practices exacerbate this problem by introducing additional 
uncertainty around procedural compliance. Consequently, predictability in 
China–ASEAN arbitration depends less on formal treaty alignment and more on 
the level of practical coordination achieved across jurisdictions. Chinese courts 
have generally maintained a pro-enforcement posture toward foreign arbitral 
awards, although procedural review remains stricter in cases involving domestic 
institutional requirements.

C. Evaluation
The effects of fragmentation are most evident at the stage of enforcement, where 
divergent judicial interpretation and institutional practices shape concrete 
outcomes. Although China and the ASEAN member states are parties to the 
New York Convention, its application, particularly regarding the. Ultimately, 
the effectiveness of arbitration in the China–ASEAN context depends not 
merely on formal treaty commitments, but on the consistency with which those 
commitments are applied across jurisdictions.80 The value of arbitration thus 
derives less from formal Convention membership as such than from predictable 
judicial behavior. Where enforcement outcomes vary so significantly from 
jurisdiction to jurisdiction, parties defend against these unpredictable variables 
through defensive drafting, strategic selection of the seat, and increased reliance 
on pro-enforcement forums. Fragmentation thus deprives arbitration of its 
status as a neutral methodology of dispute resolution, thereby reducing it to an 
enforcement strategy.

79	� PT First Media TBK v. Astro Nusantara Int’l BV, SGCA 57 (2013) (Sing.), https://www.uncitral.org/docs/clout/
SGP/SGP_311013_FT_1.pdf.

80	 Cheong et al., supra note 2, at 487-500.
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V. �Harmonizing China–ASEAN Arbitration: 
Coordination Mechanisms 

A. Overview
The lack of coordinated interpretation, common procedures, and regional 
judicial dialogue may be addressed through stronger institutional mechanisms 
and enhanced regional cooperation frameworks.81 Sustained cooperation among 
these institutions will foster institutional innovations that translate member 
states’ obligations into more concrete, harmonized enforcement practices 
throughout the region. Institutional coordination mechanisms are essential to 
addressing fragmentation in China–ASEAN arbitration.82 The chief challenge in 
China–ASEAN arbitration is therefore not the lack of treaty obligations, but the 
lack of coordinated interpretation and procedural congruence in the application 
of Article V of the New York Convention. Institutional coordination may focus 
on practical approaches to enhancing the predictability of enforcement without 
creating a supranational judicial hierarchy. Existing platforms, especially the 
China–ASEAN Commercial Arbitration Cooperation Center, provide a realistic 
institutional basis for pursuing such coordination.83 These mechanisms reduce 
legal discrepancies by fostering shared procedural standards and institutional 
cooperation.84

B. Institutional Coordination Mechanisms
1. Purpose for Coordination: Non-Supranational Coordination

The institutional coordination mechanisms aim not to create a supranational court 
or hierarchy, but rather to support ongoing, structured communication among 
various participants. These coordination mechanisms help participants mitigate 
interpretative divergence, enhancing predictability without compromising 
national judicial independence. Furthermore, efficiency savings may accrue 
through access to regional resource networks, streamlined procedures, and 

81	� Ahmad Syofyan et al., ASEAN Court of Justice: Issues, Opportunities and Challenges Concerning Regional 
Settlement Disputes, 24(1) J. Legal Ethical Regul. Issues 6-9 (2021).

82	� PRC Ministry of Justice, China-ASEAN commercial arbitration cooperation center inaugurated (Oct. 10, 2024), 
http://en.moj.gov.cn/2024-10/10/c_1030633.htm.

83	� See China-ASEAN commercial arbitration cooperation center inaugurated, China.org.cn (Sep. 29, 2024), http://
www.china.org.cn/china/Off_the_Wire/2024-09/29/content_117459373.htm.

84	 Cheong et al., supra note 2, at 491-6.
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practical tools, reducing the administrative burden on institutions and fostering 
predictable resolutions. Through voluntary participation, institutions will 
benefit from collective expertise and enhanced regional prestige.85 The proposed 
coordination model relies on decentralized judicial cooperation and shared 
institutional practices rather than the creation of a centralized supranational 
appellate body.86 Its goal is limited: to mitigate interpretative divergence in 
enforcement while retaining domestic judicial sovereignty. National courts will 
remain entirely self-standing in their determinations regarding recognition and 
enforcement, while regional coordination will occur through constructive judicial 
dialogue, shared procedural norms, and transparent institutional practices.87

2. Problem Addressed: Article V Interpretive Inconsistency

Although China and all ASEAN member states are parties to the 1958 New York 
Convention, enforcement of arbitral awards in the region remains uneven.88 
The basic arbitration rules and statutory frameworks are largely compatible. 
However, divergence arises not from the law itself, but from how courts interpret 
the Convention’s grounds for refusal, particularly those set forth in Article V. 
Courts interpret terms such as “public policy,” “due process,” and “excess of 
mandate” differently, leading to inconsistent enforcement across jurisdictions. 
Even when courts act in good faith, these interpretative differences persist. 
Consequently, commercial actors face significant uncertainty when seeking to 
enforce arbitral awards across China and the ASEAN jurisdictions.89

Divergence exists more as a matter of interpretation of Article V by the 
courts than a conflict of laws by the legislatures. Concepts such as public policy, 
due process, and the excess of mandate are inextricably linked to domestic 
jurisprudence, yielding incongruous enforcement outcomes derived from treaty 
obligations. Divergent interpretations of dispute settlement clauses can increase 

85	� Debevoise & Plimpton, China Adopts First Substantive Amendments to Arbitration Law (Oct. 13, 2025), https://
www.debevoise.com/insights/publications/2025/10/china-adopts-first-substantive-amendments-to.

86	� Elaine Mak et al., The Framework for Judicial Cooperation in the European Union: Unpacking the Ethical, Legal 
and Institutional Dimensions of “Judicial Culture,” 34(1) Utrecht J. Int’l & Eur. L. 26-33 (2018).  

87	� European Commission, Digitalisation of cross-border judicial cooperation, https://commission.europa.eu/strategy-
and-policy/policies/justice-and-fundamental-rights/digitalisation-justice/digitalisation-cross-border-judicial-
cooperation_en.

88	� Sam Li et al., Recognition and Enforcement of Foreign Arbitral Awards in China Between 2012-2022: Review and 
Remarks (Part II), Kluwer Arbitration Blog (Sept. 12, 2023), https://legalblogs.wolterskluwer.com/arbitration-blog/
recognition-and-enforcement-of-foreign-arbitral-awards-in-china-between-2012-2022-review-and-remarks-part-ii.

89	� Herbert S. F. Kramer, The enforcement of arbitral awards: An ASEAN Case Study (July 27, 2018), https://www.
hsfkramer.com/insights/2018-07/the-enforcement-of-arbitral-awards-an-asean-case-study.
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legal uncertainty and make it difficult to predict how such cases will proceed 
across jurisdictions, especially in agreements involving China.90 Additional 
consistency in how these provisions are interpreted and greater legislative 
alignment will likely be needed to increase predictability in these regional 
enforcement methods.91

3. Proposed Mechanisms

This article proposes three mechanisms to enhance predictability in China–
ASEAN commercial arbitration while respecting national judicial sovereignty. 
The first is an institutionally sanctioned annual judicial enforcement review forum 
under the China–ASEAN Commercial Arbitration Cooperation Center, where 
enforcement judges, arbitral institutions, and practitioners discuss scenarios in 
which enforcement disputes arise. The second is a redacted, anonymized database 
of court decisions refusing recognition or enforcement under Article V of the 
New York Convention, aimed at increasing transparency and clarifying common 
interpretive issues. The third is regionally issued soft-law recommendations 
provide guidance on key topics such as the public policy justifications for refusal 
to enforce foreign awards, due process, arbitrability, and mutual recognition of 
digital arbitration procedures. These recommendations are informed by soft-
law theory92 and an experimentalist governance framework93 to ensure iterative 
learning, coordination, and interpretative consistency across jurisdictions. These 
mechanisms would increase predictability without compromising national 
judicial sovereignty. The proposed enforcement framework draws on Abbott 
and Snidal’s soft-law theory and Sabel and Zeitlin’s experimentalist governance 
framework, both of which promote coordination through iterative, cooperative 
institutional dialogue rather than hierarchical control systems.

C. Rule Compatibility Mechanism Proposals

1. Baseline standards, model clauses, and shared interpretative guidance

Regional cooperation structures such as the China–ASEAN Joint Cooperation 

90	� Jiaxiang Du, Restrictive ISDS Clauses under Chinese BITs: Interpretations and Implications for China, 30(2) Asia 
Pac. L. Rev. 382-400 (2022).

91	� Yuka Fukunaga, Use of Legal Instruments in the ASEAN Economic Community Building, 10(1) J. Contemp. E. Asia 
Stud. 65-82 (2021).

92	� Kenneth Abbott & Duncan Snidal, Hard and Soft Law in International Governance, 54(3) Int’l Org. 421-56 (2000).
93	� Charles F. Sabel & Jonathan Zeitlin, Learning from Difference: The New Architecture of Experimentalist Governance 

in the EU, in Experimentalist Governance in the European Union: Towards a New Architecture 1-26 (2010).
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Committee and the China–ASEAN Commercial Arbitration Cooperation 
Center may have the opportunity to develop non-binding model clauses and 
interpretative guidance.94 Similar methods have been used in developing the 
ICCA Standards of Practice and the UNCITRAL Model Law, which are non-
binding instruments that provide procedural predictability without limiting 
legislative autonomy.95

Model clauses should focus on the minimum enforceability requirements under 
Article V of the New York Convention, particularly valid consent, procedural 
clarity, tribunal designation, and due process safeguards.96 The effectiveness of a 
model arbitration clause for China and the ASEAN member states would likely 
be enhanced through formal publication and institutional adoption by regional 
arbitration bodies, including CIETAC and other ASEAN arbitration centers.97 
Recent academic discussion on China’s arbitration laws shows that China has 
begun to allow limited forms of ad hoc arbitration to bring its laws into line with 
international commercial arbitration, especially for international contracts.98

Lastly, guidance could be established through joint declarations or soft-law 
instruments on shared boundaries of arbitrability. Such instruments would 
clarify traditionally arbitrable areas and identify sensitive sectors, such as 
competition, insolvency, and specific public law disputes. This approach fosters 
a narrow, predictable understanding of non-arbitrable matters inherently linked 
to core public policy.99 The goal is “compatibility calibration” over substantive 
unification. By cooperatively managing the legal divergences that create Article V 
risks, this approach reduces enforcement asymmetry while preserving legislative 
sovereignty.100

94	� PRC Ministry of Foreign Affairs, Chinese Ambassador to ASEAN Hou Yanqi Co-chairs the 26th Meeting of 
ASEAN-China Joint Cooperation Committee (Apr. 21, 2025), https://www.fmprc.gov.cn/eng/xw/zwbd/202504/
t20250425_11604121.html.

95	� ICCA, Guidelines on Standards of Practice in International Arbitration (ICCA Reports No 9, 2021), https://www.
arbitration-icca.org/guidelines-standards-practice-international-arbitration. 

96	� ICCA, ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges (2024), at 
85-92, https://cdn.arbitration-icca.org/s3fs-public/document/media_document/media012125884227980new_york_
convention_of_1958_overview.pdf (discussing art V(1)(a)–(d)).

97	 CIETAC, Model Arbitration Clause, https://www.cietac.org/en/articles/25117.
98	� Marianna Neri, International Commercial Arbitration in China [Arbitrato commerciale internazionale in Cina] 78-

85 (LL.M. thesis, LUISS Guido Carli University, 2022), https://tesi.luiss.it/34555/1/150363_NERI_MARIANNA.
pdf.

99	� Andrew Sheppard, Public Policy and the Enforcement of Arbitral Awards (2004), https://www.transnational-dispute-
management.com/article.asp?key=48.

100	 Hanotiau, supra note 54.
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2. Controlled Integration of Ad Hoc Arbitration

China need not abandon its institutional arbitration model to resolve enforcement 
asymmetry. A more calibrated approach could permit limited recognition of ad 
hoc arbitration in foreign-related disputes while preserving the coherence of 
China’s domestic arbitration system. This type of recognition may be contingent 
on meeting certain requirements, such as being foreign-related, adhering 
to recognized procedural rules, and being subject to judicial supervision by 
specialized courts.101 Such Recognition of ad hoc arbitration could be contingent 
upon specific conditions. First, at least one party must be foreign. Second, the 
arbitration agreement should incorporate a recognized procedural framework, 
such as the UNCITRAL Arbitration Rules. Third, judicial supervision should be 
conducted by specialized courts with expertise in cross-border disputes.102

A support framework could include establishing regional templates for ad hoc 
arbitrations. At a minimum, these templates would address provisions essential 
for enforcement under the New York Convention, such as due process, tribunal 
composition, and arbitrator appointments. Furthermore, these templates could 
provide standardized rules for challenging arbitrators, managing evidentiary 
presentations, and conducting virtual hearings and electronic document 
exchanges, ensuring procedural consistency across national jurisdictions.103

This could be complemented by a regional body that builds on the China–
ASEAN Commercial Arbitration Cooperation Center and encourages dialogue 
on common enforcement obstacles through a technical working group. Such 
institutional coordination will foster convergence in enforcement practices 
by developing shared standards through soft law, without infringing upon 
national sovereignty.104 The objective is to promote fairness by mitigating uneven 
enforcement through mutual understanding and procedural harmonization, 
rather than through an overreaching authority that dominates both the Chinese 
and ASEAN economies.105

101	� Dan Xie & Weng Ho, Evolving Landscape of Ad Hoc Arbitration in China: Recent Developments in Shanghai 
and Proposed Revisions to the Arbitration Law, 2(1) Chinese J. Transnat’l L. 102-12 (2025), https://doi.
org/10.1177/2753412X251317886.

102	 Id. at 106-9. 
103	� Julia Sherman et al., Using technology and e-disclosure, in The Guide to Evidence in International Arbitration 

128-41 (Amy Kläsener et al. eds., 2025).
104	� Bing Ling, China’s Attitude to the International Legal Order in the Xi Era: The Case of the South China Sea, 

4 [Indo-Pacific Focus] Pol’y Brief (June 27, 2018), https://www.jiia.or.jp/eng/report/2018/06/column/2018/06/
column-7.html. 

105	� LexChina, China’s Arbitration Law Undergoes Historic Transformation: Ad Hoc Arbitration, Enhanced Interim 
Measures, and the Path to Global Competitiveness (Oct. 18, 2025), https://lexchina.org/chinas-arbitration-
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3. Institutional coordination gaps

While the China–ASEAN arbitration landscape features numerous centers and 
forums, it lacks a centralized institutional core.106 As reported by China’s Ministry 
of Justice, the China–ASEAN Commercial Arbitration Cooperation Center opened 
in Nanning, Guangxi. This center offers a new arbitration platform for members 
of China and ASEAN. It shares facilities, supports local arbitration tribunals, and 
fosters bilateral memoranda of understanding between institutions.107 While these 
initiatives show a high level of involvement, they remain largely separate from 
one another. Legal enforcement remains inconsistent across international courts, 
where overlapping jurisdictions often result in a lack of established standards. 
Furthermore, communication between the judiciary and other stakeholders, 
particularly arbitral institutions, remains limited, especially regarding the 
application of Article V grounds for refusing enforcement.108

These coordination mechanisms could be established by strengthening the 
China–ASEAN Commercial Arbitration Center (CACAC). This article proposes 
that the China–ASEAN Commercial Arbitration Cooperation Center (CACAC) 
could gradually evolve into a regional coordinating body that promotes 
procedural coordination across China–ASEAN arbitration systems. CACAC 
would not rely on any supranational mandates but would focus on judicial 
dialogue, soft-law guidance, and institutional collaboration. CACAC’s functions 
would include: monitoring enforcement cases under the New York Convention 
Article V, providing guidance on selecting the optimal enforcement forum, and 
improving procedural predictability for cross-border award recognition.

Furthermore, capacity-building initiatives, such as joint workshops for 
judges, arbitrators, and practitioners, would help establish common professional 
standards across jurisdictions. A regularly scheduled judicial dialogue 
mechanism could foster mutual understanding and the exchange of views 
among courts responsible for recognizing and enforcing awards. Additionally, 
technical working groups could develop non-binding guidelines to address 
complex interpretive challenges, including those related to public policy, due 

law-undergoes-historic-transformation-ad-hoc-arbitration-enhanced-interim-measures-and-the-path-to-global-
competitiveness.

106	 PRC Ministry of Justice, supra note 82.
107	 Id.
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process, and arbitrability. Rather than establishing a supranational authority, 
these mechanisms would promote gradual convergence through transparency, 
cooperation, and strengthened professional dialogue.

D. Digital Arbitration Coordination
Digital fragmentation across China–ASEAN jurisdictions requires the 
development of baseline procedural standards for electronic service, evidence 
authentication, and the conduct of virtual hearings. Coordination may prioritize 
legally recognized methods of electronic notification, minimum requirements 
for verifying delivery and participation, and digital procedures that satisfy due 
process under Article V(1)(b) and (d) of the New York Convention. Harmonized 
standards would reduce uncertainty regarding the validity of electronic 
communications and procedural compliance across jurisdictions. Rather than 
prescribing uniform technologies, the framework can promote functional 
equivalence, ensuring that diverse digital systems meet comparable reliability, 
security, and evidentiary thresholds.109

VI. Conclusion

This article argues that the fragmentation of the China–ASEAN commercial 
arbitration system stems not from a lack of treaty commitment, but from structural 
differences in how these nations enforce the New York Convention, specifically 
its Article V. For example, while Chinese courts may refuse enforcement on 
“public policy” grounds, often interpreted more strictly than in Singaporean 
practice, Indonesian courts have set aside awards for procedural irregularities 
that a Malaysian court might consider minor enough to warrant enforcement. 
Domestic legal traditions, institutional differences, and varying regulatory 
approaches operating within the Convention’s discretionary parameters 
yield divergent results, even when jurisdictions adhere to the treaty’s core 
principles. This analysis suggests, therefore, that fragmented adjudication is best 
understood as a problem of institutional, rather than normative, misalignment, 
because “institutional misalignment refers to divergent rules, procedures and 

109	� Primavera Filippi & Morshed Mannan, Regulatory Equivalence in Blockchain Systems: The Role of Public Values 
and Legitimacy, in Public Governance and Emerging Technologies: Values, Trust, and Regulatory Compliance 
151-77 (Jurgen Goossens et al. eds., 2025).
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administrative practices in states which contribute to different readings and 
interpretations of identical laws to occur. It reflects greater differences between 
how judiciaries, in practice, look, how regulations work in practice, and other 
issues, rather than merely a differing view of legal rules.”110 Such Institutional 
misalignment reflects the combined effect of divergent legal standards and the 
inconsistent acknowledgment of ad hoc and electronic arbitration mechanisms; 
these discrepancies undermine predictable enforcement and hinder efforts to 
achieve uniformity in international commercial arbitration.
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